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STATEMENT OF THE CASE 
Nature Of The Case 
David A. Saxton appeals from the district court's summary denial of his 
petition for post-conviction relief. 
Statement Of The Facts And Course Of The Proceedings 
Saxton pied guilty to one count of battery with intent to commit rape, 
reduced from rape. (ROA, Jefferson County case no. CR-06-4260 (hereinafter 
"Criminal ROA"). 1) On June 28, 2007, the district court entered judgment 
suspending the sentence and placing Saxton on probation. (Criminal ROA.) On 
December 3, 2007, the state filed a probation violation notice. (Criminal ROA.) 
Saxton admitted violating his probation on January 29, 2009. (Criminal 
ROA.) The district court revoked probation and executed the sentence on 
January 30, 2009. (Criminal ROA.) 
Saxton filed a petition for post-conviction relief initiating the instant case. 
(R., p. 5.) One of his claims was that counsel was ineffective for "fail[ing] to file 
[a] notice of appeal." (R., p. 6.) The facts underlying the claim were as follows: 
"On the 4th day of January, 2008 I had informed my attorney that I wanted him to 
file an appeal, and he refused to file notice of appeal, which denied me my 
[rights]." (R., p. 10.) 
1 On April 30, 2012, the state filed a motion requesting that this Court take judicial 
notice of the register of action ("ROA") for the underlying criminal case, Jefferson 
County case no. CR-06-4260. A copy of that ROA is attached as an appendix to 
this brief. The state notes that this ROA is also attached to the Appellant's brief. 
1 
The district court entered a notice of intent to dismiss. (R., p. 24.) The 
basis for the notice was that "Mr. Saxton has failed to state the underlying basis 
for his appeal." (R., p. 24.) About a year later, with no reply from Saxton, the 
district court (with a new judge sitting) ordered the summary dismissal of the 
petition. (R., p. 26.) The order indicates it was copied to the "Prosecutor," 
"Defense," and "Probation and Parole." (R., p. 26.) 
Over two months after entry of the order dismissing the petition Saxton 
filed a "REQUEST FOR THE COURTS ORDER DISMISSING PETITION (the 
petitioner never received his copy)." (R., p. 27 (verbatim).) Saxton wanted a 
copy of the order dismissing the petition "to finish his appellate process." (R., p. 
27.) Saxton filed a notice of appeal on July 29, 2011. (R., p. 29.) In his notice of 
appeal Saxton claimed to have received the order dismissing his petition on July 
12, 2011.2 (Id.) 
2 Although the notice of appeal was not timely filed form the date of the order 
dismissing the petition, the Idaho Supreme Court ordered the appeal in this case 
"REINSTATED as being timely." (R., p. 52.) The state has elected not to 




Saxton states the issue on appeal as: 
1. The District Court erred in Dismissing the Appellant's 
Application for Post Conviction Relief because he had 
sufficiently alleged a claim of ineffective assistance of 
counsel based on counsel's failure to file a direct appeal. 
(Appellant's brief, p. 3 (verbatim).) 
The state rephrases the issue as: 
Has Saxton failed to demonstrate that the district court erred in dismissing 
his post-conviction claim of ineffective assistance of counsel because, accepting 
Saxton's factual assertions as true, he failed to set forth a claim upon which relief 
can be granted? 
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ARGUMENT 
Saxton's Post-Conviction Petition Failed To Set Forth A Claim On Which Relief 
Can Be Granted 
A. Introduction 
Saxton alleged that on January 4, 2008, he requested his attorney to file 
an appeal, but that his counsel refused to do so. (R., p. 10.) The underlying 
criminal record shows no order that could have been timely appealed on, or 
anywhere near, January 4, 2008. (Criminal ROA.) The district court provided 
notice that Saxton would have to more specifically state his grounds for his 
requested relief because Saxton "failed to state the underlying basis for his 
appeal." (R., p. 24.) Saxton did not respond to the notice to indicate what issues 
or orders he intended to appeal when he made his request. (See generally R.) 
After receiving no further information on the underlying basis for pursuing an 
appeal on January 4, 2008, the district court dismissed. (R., p. 26.) 
On appeal Saxton asserts there is "factual ambiguity" because there was 
no reason "why the appellant would have asked his attorney to file an appeal on 
January 4, 2008," when no appealable order existed. (Appellant's brief, p. 4.) 
Therefore, Saxton contends, there was an "issue of fact ... as to [the] time frame 
in which he asked counsel to file an Appeal." (Appellant's brief, p. 5 
(capitalization original).) This argument is without merit. Saxton unambiguously 
claimed he requested his attorney to file a notice of appeal on January 4, 2008, 
when no appeal could have vested jurisdiction on an appellate court. When 
given the chance to clarify what order or issue he wished to appeal Saxton did 
not respond. Taking Saxton's unambiguous factual claims at face value, counsel 
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was not ineffective for refusing to file a notice of appeal and Saxton was not 
prejudiced because no effective notice of appeal could have been filed on or 
around January 4, 2008. Saxton has therefore failed to show error in the 
summary dismissal of his petition for post-conviction relief. 
B. Standard Of Review 
On review of a dismissal of a post-conviction application, the appellate 
court will review the entire record to determine if a genuine issue of material fact 
exists which, if resolved in petitioner's favor, would require that relief be granted. 
Matthews v. State, 122 Idaho 801,807,839 P.2d 1215, 1221 (1992); Gonzales v. 
State, 151 Idaho 168, _, 254 P.3d 69, 71-72 (Ct. App. 2011). The court freely 
reviews the district court's application of the law. Nellsch v. State, 122 Idaho 
426, 434, 835 P .2d 661, 669 (Ct. App. 1992). 
C. Saxton's Claim Of Ineffective Assistance Of Counsel Was Properly 
Dismissed Because His Factual Allegations Failed To Set Forth A Claim 
On Which Relief Could Be Granted 
In order to prove a claim of ineffective assistance of counsel, a post-
conviction petitioner must demonstrate both deficient performance and resulting 
prejudice. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); State v. 
Charboneau, 116 Idaho 129, 137, 774 P.2d 299, 307 (1989). An attorney's 
performance is not constitutionally deficient unless it falls below an objective 
standard of reasonableness, and there is a strong presumption that counsel's 
conduct is within the wide range of reasonable professional assistance. Gibson 
v. State, 110 Idaho 631,634,718 P.2d 283,286 (1986); Davis v. State, 116 
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Idaho 401, 406, 775 P.2d 1243, 1248 (Ct. App. 1989). To establish prejudice, a 
defendant must show a reasonable probability that, but for counsel's deficient 
performance, the outcome of the proceeding would have been different. Aragon 
v. State, 114 Idaho 758,761,760 P.2d 1174, 1177 (1988); Cowgerv. State, 132 
Idaho 681, 685, 978 P .2d 241, 244 (Ct. App. 1999). Bare assertions and 
speculation, unsupported by specific facts, do not make out a prima facie case 
for ineffective assistance of counsel. Roman v. State, 125 Idaho 644, 649, 873 
P.2d 898, 903 (Ct. App. 1994). 
To establish an objective deficiency in the context of a claim that trial 
counsel was ineffective for failing to file a notice of appeal, the petitioner must 
show either that (1) the attorney failed to follow his express instructions to file an 
appeal, or (2) the attorney failed to consult with him and (a) a rational defendant 
would want to appeal (based on nonfrivolous grounds), or (b) this particular 
defendant reasonably demonstrated to counsel that he was interested in 
appealing. Roe v. Flores-Ortega, 528 U.S. 470, 477-80 (2000). To establish 
prejudice, a petitioner must demonstrate that, but for counsel's deficient conduct, 
he would have appealed. kl at 486. 
The affidavit submitted by Saxton in support of his claim of ineffective 
assistance of counsel for failing to file an appeal states: "On the 4th day of 
January, 2008 I had informed my attorney that I wanted him to file an appeal, and 
he refused to file notice of appeal, which denied me my [rights]." (R., p. 10.) An 
appeal must be filed within 42 days of the order appealed from, or the appellate 
court lacks jurisdiction to consider it. I.A.R. 14(a); State v. Payan, 128 Idaho 866, 
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867,920 P.2d 82, 83 (Ct. App. 1996); State v. Fuller, 104 Idaho 891,665 P.2d 
190 (Ct. App. 1983); State v. Tucker, 103 Idaho 885, 655 P .2d 92 (Ct. App. 
1982). The record, however, shows that in the underlying criminal case 
judgment was entered on June 28, 2007. (Criminal ROA.) No appealable order 
had been entered by the trial court in the 42 days preceding Saxton's January 4, 
2008 request that his attorney file a notice of appeal. (Id.) Thus, trial counsel's 
refusal to file an appeal that had no hope of conferring appellate jurisdiction was 
neither deficient nor prejudicial as a matter of law. 
Saxton asserts that "there is some ambiguity in his Affidavit as to [the] 
time frame in which he asked counsel to file an Appeal." (Appellant's brief, p. 5 
(capitalization original).) Saxton does not articulate what is ambiguous about "On 
the 4th day of January, 2008 I had informed my attorney that I wanted him to file 
an appeal .... " (R., p. 10.) The state submits that Saxton unambiguously stated 
he requested an appeal on January 4, 2008. 
Saxton also asserts that his factual assertion that he asked for an appeal 
on January 4, 2008, "at least raises a [sic] issue of fact that would prevent 
summary dismissal." (Appellant's brief, p. 5.) Saxton fails to articulate what he 
believes that issue of fact is. (Appellant's brief.) Saxton's affidavit 
unambiguously states that he requested an untimely appeal and that his counsel 
refused to file it. Accepting Saxton's factual statement as true, as both the 
parties and this Court must for purposes of this appeal, Dunlap v. State, 126 
Idaho 901, 909, 894 P.2d 134, 143 (Ct. App. 1995), there is no material issue of 
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fact requiring an evidentiary hearing because the facts set forth by Saxton fail to 
state a claim upon which relief can be granted. 
Saxton also asserts that there is "some factual ambiguity ... as to why [he] 
would have asked his attorney to file an appeal on January 4, 2008." 
(Appellant's brief, p. 4.3) It was Saxton's obligation, however, to raise a "genuine 
issue of material fact." Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 
803 (2007) (italics added). Because Saxton's motivation was not an element of 
his claim, any ambiguity as to his motivation is irrelevant. 
Saxton claimed that he asked his attorney to file an appeal in the 
underlying criminal case when there was no appealable order extant. Trial 
counsel's refusal to file a frivolous appeal that had no hope of actually invoking 
the jurisdiction of the appellate court was neither deficient performance nor did it 
prejudice Saxton. Because the facts Saxton presented failed to state a claim on 
which relief could have been granted, the district court properly dismissed his 
petition for post-conviction relief. 
3 The state notes that, in the underlying criminal case, on January 4, 2008 there 
was a substitution of counsel in pending probation violation proceedings and a 




The state respectfully requests this Court to affirm the district court's order 
summarily dismissing Saxton's petition for post-conviction relief. 
DATED this 11th day of May, 2012. 
KENNETH K. JORGE'~S 
Deputy Attorney General 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 11th day of May, 2012, I caused two true 
and correct copies of the foregoing BRIEF OF RESPONDENT to be placed in the 
United States mail, postage prepaid, addressed to: 
STEVAN H. THOMPSON 
Thompson, Smith, Woolf, Anderson, PLLC 
PO Box 50160 
Idaho Falls, Idaho 83405-0160 
KKJ/pm 
NETH K. JORGEf'\S 
Deputy Attorney General 
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1 Cases Found. 
State of Idaho vs. David Saxton 
No hearings scheduled 
l
icase: CR-2006-0004260 
Violation I Charges: Date Charge 
District Judge: Joe! E. Tingey Amdo:e~t$0.00 Closed 
Citation Disposition 
I 
12/03/2006 Original: 118-6101 Rape 
Amended: 118-911 Battery With 
Intent To Commit A Serious Felony 











12/01/2007 IPV Probation Violation-
misdemeanor 
Officer: Other Officer,. OA 
Det Penitentiary: 2 years 





Det Penitentiary: 2 years 
lndet Penitentiary: 1 O years 
I Register 





12/07/2006 New Case Filed 
12/07/2006 Prosecutor Assigned Penny North Shaul 
12/07/2006 Hearing Scheduled (Arraignment 12/07/2006 02:00 PM) 
12/07/2006 Felony Minute Entry 
12/07/2006 Criminal Complaint 
12/07/2006 Warrant Issued Arrest Bond amount 200000.00 Defendant Saxton, David 
12/07/2006 Case Status changed: Inactive 
1210712006 Hearing result for Arraignment held on 12/07/2006 02:00 PM: Arraignment/ First 
Appearance 
12/07/2006 Warrant Returned Defendant: Saxton, David 
12/07/2006 Case Status changed: Activate (previously inactive) 
12/07/2006 Hearing Scheduled (Preliminary 12/20/2006 09:00 AM) 
1210712006 Defendant Saxton, David Order Appointing Public Defender Court appointed 
Robert L. Crowley Jr. 
12/07/2006 CR Order Appointing Attorney 
12/07/2006 Hearing Scheduled (Bail Reduction 12/13/2006 09:00 AM) 
12/07/2006 Hearing Scheduled (No Contact Order 12/20/2006 09:00 AM) 
12/12/2006 Request for Discovery 
12/12/2006 Response to Request for Discovery 
1211212006 Hearing result for Bail Reduction held on 12/13/2006 09:00 AM: Hearing Vacated 
per Rob Crowley 
12/13/2006 Motion and Order appointing Dr Kenneth Lindsey 
12/15/2006 Hearing result for Preliminary held on 12/20/2006 09:00 AM: Hearing Vacated 
12/20/2006 Request for Discovery 
12/20/2006 Hearing result for No Contact Order held on 12/20/2006 09:00 AM: Continued 
12/20/2006 Order continuing preliminary 
12/21/2006 Motion for temporary release and order 
12/22/2006 Request for Discovery 
Page 1 of 4 
https://www.idcourts.us/repository/caseHistory.do?roaDetail=yes&schema=JEFFERSON... 4/30/2012 
Idaho Repository - Case History Page 
12/22/2006 Response to Request for Discovery 
12/22/2006 Motion for Temp release - DENIED 
12/28/2006 Hearing Scheduled (Preliminary - continued 01/24/2007 09:00 AM) 
01/08/2007 Request for Discovery 
01/12/2007 Subpoena Returned served on Rebekah McGill 
01/18/2007 Evaluation 
01/18/2007 Motion to suppress 
01/19/2007 State's Supplemental Response to Discovery 
01/19/2007 Supplemental Response to Discovery 
0112412007 Hearing result for Preliminary - continued held on 01/24/2007 09:00 AM: 
Preliminary Hearing Waived (bound Over) 
01/25/2007 Hearing Scheduled (Arraignment 02/05/2007 01 :30 PM) 
01/29/2007 Continued (Arraignment 02/20/2007 01 :30 PM) 
01/29/2007 Motion to Dismiss 
01/29/2007 First Specific Request for Discovery 
02/02/2007 State's Objection to Defendant's Motion to Dismiss 
02/02/2007 Motion for Disqualification of Judge without cause 
02/02/2007 Prosecuting Attorney's Information 
02/08/2007 Supplemental Response to Discovery 
02/09/2007 Order to Prepare Preliminary Hearing Transcript 
02/20/2007 Hearing result for Arraignment held on 02/20/2007 01 :30 PM: Hearing Held 
02/21/2007 NCO expired 
03/12/2007 Motion to Suppress 
03/12/2007 Notice of Hearing 
03/12/2007 Hearing Scheduled (Motions 03/19/2007 01 :30 PM) Motion to Suppress 
03/13/2007 Order Setting Pre-Trial Conference and Trial 
03/14/2007 Motion to Dismiss 
03/14/2007 Affidavit in Support of Motion to Suppress 
03/14/2007 Notice of Hearing 
03/14/2007 Brief in Support of Motion to Suppress 
03/15/2007 State's Memorandum in Support of Objection to Defendant's Motion to Suppress 
03/15/2007 State's Objection to Defendant's Motion to Suppress 
03/15/2007 Affidavit of Penny North Shaul 
0311912007 Minute Entry Hearing type: Motion to Suppress Hearing date: 3/19/2007 Time: 1 :30 pm Court reporter: Jack Fuller Audio tape number: 2862 
03/19/2007 Continued (Motions 04/16/2007 01 :30 PM) Motion to Suppress 
03/22/2007 Subpoena Returned - recalled 
03/22/2007 Subpoena Returned - recalled 
03/22/2007 Subpoena Returned - recalled 
03/22/2007 Subpoena Returned - recalled 
03/23/2007 Amended Prosecuting Attorney's Information 
03/23/2007 Motion to Amend 
0411612007 Hearing result for Motions held on 04/16/2007 01 :30 PM: Hearing Held Motion to 
Suppress 
04/16/2007 Hearing Scheduled (Sentencing 05/21/2007 02:30 PM) 
04/16/2007 Continued (Sentencing 05/21/2007 02:45 PM) 
05/09/2007 Change Assigned Judge 
05/22/2007 Hearing result for Sentencing held on 05/21/2007 02:45 PM: Hearing Vacated 
05/22/2007 Motion to Withdraw Plea 
05/31/2007 Hearing Scheduled (Motn to set aside plea 06/12/2007 01 :30 PM) 
0611512007 Hearing result for Motn to set aside plea held on 06/12/2007 01 :30 PM: Hearing 
Held 
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https://www.idcourts.us/repository/caseHistory.do?roaDetail=yes&schema=JEFFERSON... 4/30/2012 
Idaho Repository - Case History 
06/18/2007 Guilty Plea Or Admission Of Guilt (118-6101 Rape) 
06/18/2007 Sentenced To Pay Fine 
06/18/2007 Case Status changed: closed pending clerk action 
06/27/2007 Motion to Reduce Sentence 
06/28/2007 Objection to Motion to Reduce Sentence 
06/28/2007 Probation Ordered (118-6101 Rape) Probation term: 15 years. (Supervised} 
0612812007 
Sentenced To Incarceration (118-6101 Rape) Confinement terms: Discretionary: 
90 days. Penitentiary determinate: 2 years. Penitentiary indeterminate: 10 years. 
08/31/2007 Hearing Scheduled (Arraignment 09/07/2007 09:15 AM) 
08/31/2007 Case Status changed: Reopened 
09/07/2007 Change Assigned Judge 
0912012007 
Hear!ng result for Motion to Reduce Sentence held on 09/14/2007 10:00 AM: 
Hearing Held 
0912012007 
Hearing Scheduled (Status Conference 10/12/2007 11 :00 AM) telephonic - Ms. 
Shaul to initiate phone call 
09/20/2007 Minute Entry and Order 
12/03/2007 Warrant Issued - Bench 
12/03/2007 Case Status changed: Inactive 
12/03/2007 Probation Violation 
1210312007 
Warrant Issued - Bench Bond amount 50000.00 Probation Violation--Fail To 
comply Defendant: Saxton, David 
12/03/2007 Clerk Affidavit 
12/04/2007 Warrant Returned Probation Violation--Fail To comply Defendant: Saxton, David 
12/04/2007 Case Status changed: Activate (previously inactive) 
1210512007 
Hearing result for Status Conference held on 10/12/2007 11 :00 AM: Hearing 
Vacated telephonic - Ms. Shaul to initiate phone call 
12/10/2007 Hearing Scheduled (Probation Violation Hearing 12/19/2007 01 :30 PM) 
1211912007 Hear!ng result for Probation Violation Hearing held on 12/19/2007 01 :30 PM: 
Hearing Held 
1211912007 
He_arin~ Scheduled (Probation Violation Hearing 01/04/2008 11 :00 AM) 
Ev1dent1ary 
12/19/2007 Continued (Probation Violation Hearing 01/04/2008 10:00 AM) Evidentiary 
12/21/2007 Notice of time for Evidentiary Hearing 
12/21/2007 Minute Entry on Probation Violation hearing 
12/24/2007 Transcript Filed 
01/03/2008 Stipulation to continue hearing set for January 4, 2008 
01/04/2008 Substitution Of Counsel 
01/04/2008 Continued (Probation Violation Hearing 02/08/2008 09:00 AM) Evidentiary 
01/04/2008 Order continuing hearing 
0112812008 
Stipulation for pshychological evaluation pursuant to idaho code 18-210 and 18-
211 . 
Hearing result for Probation Violation Hearing held on 02/08/2008 09:00 AM: 
01/29/2008 Hearing Vacated Evidentiary (a stipulation will be filed for a motion for 18-211 
evaluation) 
01/29/2008 order for pshychological evaluation pursuant to idaho code 18-21 0 and 18-211 
0310512008 Amended Hearing Transcript on Probation Violation Hearing held December 19, 
2007. 
03/10/2008 Evaluation (to show competence) from Dr. Lindsey 
03/12/2008 Defendant's Specific Request for Discovery Request for Discovery and Inspection 
03/13/2008 Hearing Scheduled (Probation Violation Hearing 04/18/2008 09:00 AM) 
03/24/2008 Request for Discovery 
03/24/2008 Response to Request for Discovery 
04/10/2008 Personal Return of Service (Andra Harding) 
04/10/2008 Personal Return of Service (Teresa England) 
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Hearing result for Probation Violation Hearing held on 04/18/2008 09:00 AM: 
04/25/2008 District Court Hearing Continued Court Reporter: Jack Fuller Number of 
Transcript Pages for this hearing estimated: 
04/25/2008 Supplemental Response to Request for Discovery 
09/22/2008 letter to Shawn Glenn, Custer County Prosecutor, from Judge Tingey 
10/27/2008 Hearing Scheduled (Status Conference 11/07/2008 01 :30 PM) 
10/27/2008 Prosecutor Assigned Robin D. Dunn 
11/07/2008 Hearing result for Status Conference held on 11/07/2008 01 :30 PM: Motion Held 
12/12/2008 second amended order of probation 
01/09/2009 Hearing Scheduled (Status Conference 01/22/2009 11 :00 AM) 
01/23/2009 Continued (Status Conference 01/29/2009 10:30 AM) 
01/28/2009 Continued (Status Conference 01/29/2009 03:00 PM) 
01/29/2009 Guilty Plea Or Admission Of Guilt (IPV Probation Violation-misdemeanor) 
01/29/2009 Case Status changed: closed pending clerk action 
01/30/2009 Judgment and Commitment on a Conviction of a Probation Violation 
0113012009 
Sentenced To Incarceration (IPV Probation Violation-misdemeanor) Confinement 
terms: Penitentiary determinate: 2 years. Penitentiary indeterminate: 10 years. 
01/30/2009 Hearing result for Status Conference held on 01/29/2009 03:00 PM: Motion Held 
01/30/2009 Minute Entry on probation violation 
1)3/19/2009 Motion to reduce sentence and notice of hearing 
03/23/2009 Hearing Scheduled (Motion to Reduce Sentence 04/17/2009 09:00 AM) 
03/23/2009 Notice of Hearing 
03/25/2009 Continued (Motion to Reduce Sentence 04/30/2009 10:00 AM) 
0510112009 
He~ring result for Motion to Reduce Sentence held on 04/30/2009 10:00 AM: 
Matron Held 
05/01/2009 Rule 35 Motion and Order (DENIED) 
11/20/2009 Order appointing public defender 
01/26/2012 Case Status changed: closed 
0313012012 
Amended Complaint Filed (118-911 Battery With Intent To Commit A Serious 
Felony) 
03/30/2012 Charge Reduced Or Amended 
Connection: Public 
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